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On Scptciiiher 3, 2003,  Dai e Baker, Vice President for Law and Pubhc Policy of 
Fai-hLinL. liic . and the undcr-signcd nict with Coniinissloner Michacl Copps and Jennifer 
I<oscii\wiceJ. Lcgal Ad\ isoi~ 10 Conmissioner Copps, and, separately, met with Commissioner 
Katlilceii A b c i  n a l l p  :ind Matlhen Brill, Scnior Legal Advisor to Coinmissioner Abemathy, to 
discuss Ihe ;ihm e-referenced proccediilcgs 

Dur-iiig 11icse meetings, E a i ~ h I ~ i i k  discussed 11s posi l ior described in documents 
p i w l o t i s l l y  filcd iii thc aho\~c-icfcrcnced dockets EarthLlnk described 11s experience as a major 
Inclcpcndmt In icrnet servicc pia\ ldcr (ISP) dc l~ \~c r ing  broadband high speed lnternet access to 
. ~ l q ~ i o ~ i i i i a t c l ~  oiic i i i i l l ion c o n s u n x i s  in the U S . the majority orwhlcli  are served using DSL 
l h n o n s t i  ating Lhc ~mportairce ofci~stoincr cholce iii DSL-based ISPs, EarthLink explained that 
i t  JLISI  \+.on thc 1 D Power and A s s o c i a l e s  Award  for Hillhest Custoiner Satisfaction Among 
Iilgh-Specd liiici-net Service Pi01 lders for t h e  second year in a row A copy o f  the EarthL~nk 
picss irelcase IS ahiaclied liercto and \ \ a s  piovided to the Commissioners and to Ms Rosenworcel. 
l~. . i~- i l i IL~~~k also cxplaincd ho\\ indcpeiidcrit ISPs add 1 aluc to co~isumeIs '  online expelicnce by 
olltl-iiiz uniquc products and scn'ices such as Earthlink's sparnBlocker 

E;il~tlil inh  c i i i p l i ~ ~ s ~ / d  ~ l i i i t  ISPs rely on nniitiiscriiiiiiiaror7, access to Bell Operating 
( ' i1 i~ i l~ iny (BOC) nct\\ol-kts ;lid Illdl i t  I S  criiicd for ISP coinpeliti~sii to i'etaln such princ~ples.  An 
FCC clcclsion t h l  duc5 not ulihold ~ioiidis~riiiiiiialioii would impede investment In broadband 
IsP :]lid c l ] y k a l i o n s .  \\liich \ kou ld  hc conlrary to tlic con~inued dcployiient, adoption and qualily 
of hrrxidhmd Inlci~iel sen:iccs 
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Duriilg the incciing \I it11 Coi i i i i i i~sioi icr  Copps and Ms. Rosenwoi-cel, EarthLink 
Ll;\cusscd t!iaI BOC DSL scr\ ices h;i\ e liccn classi f ied as Title Il “telecoiiiiiiunications services” 
in FCC precedeni aiid that h s  co i i i i i i i i cs  io lie the appropriate classificaiion under a N A R K  I 
.iiialysis IIai.tliLink disciisscd thal 11 and ollier conipanies are worklng on powcrline 
~oiniiiiiiiic;ltions as i m  alteiiiaii\ c i i i c i i i i s  of access: but it is not yet a viable market reality. 
EdriliLink also discusscd and p in \  ided a c o p  of the aiiached proposed ISP access rule of  
TaiIhLiiik. MCI, a n d  AOL Tiinc N‘ai~iici (filed in the above-referenced dockets on May 1, 2003), 
\\ hich IS consisienl \\‘ill1 the b C C ~ s  Jkceiiiher 2002 SBC-AS1 Forbearance Order. EarthLink 
discussed lhc complex issues ofcosi  allocation and enforcemeiit that would arise with a shiA of 
130C advanced s e n  ices fi.oiii Tlile I I  io  ‘Tillc 1 auihoi-ity EarthLink urged (hat the cost allocation 
issiics i i i i is t  hc tcsoh cd to avoid sct-ious cross subsidy of BOC unregulaied interstate services by 
~oiistiiiiers ofrcgulaied ser\’iccs. and [hat  (lie Commission should resolve the issue in a further 
notice bcfore regulatory clilssificaiion issues ale  resolved. Furlher, EarlhLink noted that it IS 

unicsied \hIictlici- ihc FC‘C could pio\ idc c f f ~ t i ~  enforcenicnt ofpotential Title I ISP safeguards 
tising its Seclion 208 authority,  N I i ic l i  Jriaclies only to Title 11 common carriers With Ms. 
Roscn\~orcel ,  Ear lh l~ i ik  di.~ci~sscd [lie t1;ita in Ilie rccord on consumers with access to both cable 
a i d  DSC, noted iliat roughly one-iliii-ci o f ~ o ~ ~ s u ~ n e r s  have access, if ai all. io one broadband 
plaifonn, and tha t  e\’cii a duopoly of i io \ , i ( iers  does not make a competitive market, especially 
giwi i  the iiiipedimenis of  coiisuiiicr s u  itches from one platform to another. 

In addition, tltri~ing the incc~iiig I I  ith Commissioner Abemathy and Mr. Bnll, EarthLink 
discussed the impoi~ance of  1SP coi i ipct i i ioi i  for the de\’elopment o f  broadband applications, 
cspecially those coiiipciiii\~e n i i h  the HOC’S own services, irrespective of  whether consumers 
hdve end user ;ICCCSS io web s1ics E,ii~ihLiiik discussed that a transition without Title II 
noiit l isci-imii iation nould jeopxdi7e ilie coiiipelitive ISP market and add legal uncertainty for ISP 
in\ estmeiit i n  broadband sciv ices a id  ;ipplications Further, EarthLink argued that BOCs can 
;ilmnse private contracts wi th  lSPs inday for noivegulated services and use tariffed services as 
inpuis, and that Ihe EarthLiiik-UcllSouili W A N  negotiation was not impeded or delayed by 
icgi i luory issues Eai.lhLink dso  e\plaiiicd h a t  BOC assertions that the Cony~uler 177qun7’ rules 
;ile icchnically InleJsihle appcar io hc diie Lo the B O G ’  failure to use the efficiencies of 
micyaied offerings permitled uiidcr C o i ~ i ~ i ~ u e r  111, ihe BOCs offer no reasonable soluiion to thls 
Issue bui, inslead, \\ roiigly iiisisi on a iota1 elimination of ihe Compuler I77qurry framework. 
E:jrlliLiiik also pro\ idcd a copy oftl ie 3liaclicd coalitioii letter, separately filed on September 3rd, 
~ i r y i i ~  coniiiiued application o r  ilie Tirle TI principles in these proceedings to sustain ISP access. 

PUI stiani io tlie Coiiiniission’s Rules, ciglit copies o f  this Iettei-,iiici~i~raiidu~ii are being 
p i ~  ided to you foi- inclusion in tl ie ~itiblic I-ccord in each of the above-captioned proceedings 
Should you ha\ c any quesrroiis, plelite coiiiact me. 

Couiiscl for EarthLiiik. lnc 



CC Corn missioner h41 cli ael Copps 
Coiiimissioncr Kallilcen Ahcmarhy 
.Icssica Rosennoicel, Esq 

Qu:ilex 
Marllle\L Hr1ll. Esq 
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(15) A j i w  rlie I S d q  i ~. \p~i i i , \c i ) l ' i . i i~ i l  li i is clopsed under FCC Rule $64 702(c)(3), the ISP 
i i i q . . f i / e  ( I  coiii,uloiii/ 11 i f l i  IIW FCC' c o i i i  oi'iiiiig /he BOC 's compliui~ce wilh IIJ "new service" 
o l d i g u l l ~ i l l ~  

(c j Eli cpl /I u cii i i ipI(i i i i1 oi/c.giiig t i  i'iolurioii oJ FCC Rule .$ 64. 702(c) I S  irccepledjbr 
huiid/iiiX oil /he .4ct.e/ci-iiicil' Doder, rile Coiiiinis5ion shall iuue a iwiiien order resolving 
U I ~  cuiiipioiii~ u//egiiig (i i , i o / u / i o i i  IJ/FCC Rule § 64. 702(c) within 180 caleridar days from 
il llril .\lKh colliploll7l 1.) (11 I epIPdfo7, lilirlg 

E\I'LANATION 

This rulc 15  pioposcd I O  iIic,iiiiline i~,gulauon of lhe former Bell Operating Companies' 

("ROCs'") 

w i l h  ilic public iiilcics~ Tlic piciji~i~cd rulc picscnts a significant streamlining of the various and 

soiiiclinics ow1 1;ippiiig Tiilc I1 c<Ni/Jlf/ci /iiqziiiy obligations for broadband (advanced andor  

Iiizh-spccd) ~c rv icc \  Illat c u r i ~ ~ i i l y  .iIqily io l l i c  BOCs, including all affiliated BOC providers of 

~clccoiii iniinicalioii~ Tlic ~ i i ( i j m s a l  wpplmts Ihe cunent Curnpurer Inquiry. obligations for BOC 

wircliiie bioadband services. sct forlh 111 myriad FCC ordcrs and preccdent, with a set of Title I1 

nile!, i l iat  arc deie~ulalory.  siiiiplc. flcxtblc 2nd enforceable and that eslablish clear access for 

i i i for i i ia~ioi i  ccrvice providers ("ISPs") io DOC adwiccd  services and nctworks to enable ISPs to 

pto\ide a divcrsily o f  compciiinr inrwii i r l~ion rerviccs io the public Further, to assure 

ciifoiceincnl of IIic5c sticatiilincd 3ccc\s  obliptions, the proposal includes new proccdures, in a 

1 1 e ~  kCC Rule Scclion I 737 d c ~  ibcd Iiclow. for Iiandling ISP formal coinplainls against 

HOCs Under tlic pioposcd slrcatnliiicd Tille 11 ru les,  ISP acccss to the ivireline broadband 

~ i i i i i s i ~ i t s s i o n  componcnis of ihc ROC ncrivorks would provide the cssentlal framcwork for a 

\ Il)i:ii1i i i ifoima~~on \cr\"xs niarkcl Ilia1 will. in luni, lcad I O  a number of proven consiiiner 

hcilclits, i l l ~ f l l d l l J ~  ~ ~ o b u s t  p i ~ c  ;irld . \cr \ ' i~e C O l l J J l e ~ l ~ l O f l  among BOC-afliliated and uiiaffiliaied 

i rc l inc  broadh;ind ici \ iccs iindcr Tille I1 of the Communications Act consistent 

ISP\. i t c a i i i i ~  iiiiio\nlion, di\.crsity 2nd demaiid for broadband scwices 



L11idci t h i s  .iIipimcli. llic Cciiiimission could cliniinatc for ~ i r c l i n c  broadband scmices 

c ~ i i r c n ~  FCC Iulc secl ions 64 iOZ(c )  and (d) and thc paflicular icqu~icnicnts sei fonh in thc 

Coi i ip i ( /e i~  I i i c p i q  ~prccedciil. and adopt indead a siinpllfied FCC rule scciion 64 702 (c)(l)-(4), 

wtting h i l l  I3OC Titlc 11 ohliyiloiih i i i  a .\iiiiple, coinprchensiblc and siicatiilined manner 

hloic  < p c c i f i < a l l ) ,  Ihc propo\ed I I I I C S  would cliniiiiate for wirelinc broadband services a variety 

of' specific C ' o r i i p i ~ i i ~  I l l  and Cii i i ip i ier  I/ obligations, stated in various FCC orders, including 

c c i  l a i n  Coiiipiii ably Eficiciil lntcrcoiincclion ("CEI") obligations, such as rhe nine CEI 

j i i i i  iiiiicicrs. Opcn Sctwotk ,\rcliilccture ("ONA") unbundling obligations; CEI procedural 

ohligati~ii is. s u c h  as C13 plan  i i iaiiitcii;ince, rcporting, and wcb-posting, ONA plan maintenance 

;itid prior FCC ;ippioxal for ONA plan changes, reportingifiling obligaiions such as the Annual 

ONA Rcport. Scnii-.Aiiiiual ONA Rqiort, Quarterly Nondiscrimtna~ion Rcport, and Annual 

0Ific.c.i , A [ i i d d b i l ~  obl iyi ioi is  to ~ a i i i ' f l h e  Coiizpu/erI//basic scrvice eleincnts ("BSEs") and 

h a \ i c  s c n  ice acccss ar iai igci i icnts ("RSAs"), and the current rule section 64.702(c) regarding a 

Coiiilmiei- I /  \qm ale subsidiary 

1. SI:\$' SLCTIOS 64.702 ( c )  
Propoted 'Tit le I 1  ISP A c c i w  Rule: X'ew Sertion 64.7OXc) (11 

+ 6 4  702(c~ Cuch Bell Opei uiiiis Co1npui7)~ (iiicIudii7g uiiy ujJiliuie)(liereiiiu~er "BOC'Y shaN 
111 iii.idc, u t  ~ A A  io i f >  h i ~ I i - , \ p w d  i i c i i i  ork i o  enhanced und i i for i i iui~oi i  .rervceproviders 
( "/SP\ jy 117 lIW filll~ill~lllg f i I U l f f l 1 ' ~  

(1, . - l c c ~ ~ ~ ~ s  io T i ~ ~ i i i ~ ~ ~ i i ~ s ~ ~ i i i  Sei-iwes ui7d C u w h i l i / i a  Euch BOCshal1 offee, i o  all 
l . W s ,  I I  heiiier- i f i j i i i i red 01.  i ,~ i~u[f i I i~~i i~d,  ull ofiw high-.speed iieii1;oi.X 1rai7sinission services and 
c opuhi l i iw~ oli ,mi, i e ~ ~ ~ o i i i i h l t ~  r i i id  i iuiidiso-iii~i~iuri~~~ rules, ierins, and c o n d ~ ~ ~ o n s .  Such 
o/firii!g.s .~\i~iill he , S ~ , / J I I I . U ~ ~  f i  mi u i i j '  oilier- BOC ~ei-vices, ii7c/zi11117g er.ihuiiced or iiforination 

E\pl;ination o f  C; 64.702(~) (1) :  

\ " lr  'I",\ 

Tlic Iirclpiwd Title II riilc IS iiiiciided to take a broad and "bri$i-Ittie" approach for all 

ISP\ to l i a \ ' c  :icccss l o  the u i n e  l i i i i c i i v n ; i I i ~ ~ c ~  of the BOC w i i e l i n e  bioadbaiid iictworks, 
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including ~ i i i i a l l a t ~ o n  and i i i i ~ i i i i c t i ~ ~ ~ i c c  of kuch fuiictionality, whether used by unaffiliated or 

nj ' f i l iatcd 1 9 s  J'he tcIc\ mi dcfii~iiions in IICW 

f ~ i i ~ t i o ~ i s  for ordcriiig. iepaiiiiig di id /or  s i ~ n a l i n g  continue to be a key componcnt for 

c i m p e l i i i o i i  among lSPs aiid l o r  iapid dcployiiiciit 10 the public, and thus the proposed Ale 

ciisurcs olicniicss of llic DOC i i e ~ u  01 k .  as u cll as associated functions, syslems and databases. 

64 702(c)(4) make clear that associated 

Building on t l ic cure T i t I c  11 obligations of Sections 201(b) and 202(a) of the  

Ci~niniuiiications Acl harriiig disci i i i i i na~ory  and uiiicasonablc practices, this rule would ensure 

that the DOCS providc ISPS with nccchb tlnai I S  not only reasonable, hut that i s  also equal and 

noiidiscriiiiiin:ilo~ i t l i  t h e  ~icaliincnt m d  i i c c c s s  the BOC provides to its own ISP operations and 

t o  other lSPs Tor broadband wrvices Thus. for example, if a BOC-affiliated or preferred ISP has 

acccss to clcctroiiic OSS: databares or other systems, then the BOC must ensure that competing 

JSPs Iiavc suhstanllally equi\ alei i t  access Further, consistent wi th  nondiscrimination, ifBOCs 

coIIocatc infcirmaiion ~ r v i c c  qu~ptineiii of  H T i l l i a t c d  or preferrcd ISPs, the BOCs would impute 

rcaroiiablc traiihporl costs in a i i ia i i i icr  >iiiniliir io im~iinization of transport preccdent In 

gci~cial, ilnc FCC's Titlc TI preccdciit, ~i ic lud i i ig  information serviccs precedent, would inform 

Ihc Commission's iiitcrpretation ai id ciiforccmci~t o f  the new ru le  In this way, all lSPs will have 

i i i a ~ ~ m u m  opportuiiity to compcic :iiid iii:ixiiniuiii inccnt ive to crcatc high quality, low price and 

v31u?blc w w i c c s  for conrumers 

4s llic HOCs introduce i i c w  brc~,itib;iiid scrviccs, they must also reasonably offcr access 

tu cunrpcung lSPs ; ~nd  con i~nue t o  iiffcr \ c r \ ~ ~ c c s  r c l i cd  upon by ISPs and their cuslomers ISPs, 

lbi c \ ~ l n p l e .  lime dcployed subslailial hiyh-specd infomalion services 10 rhepublrc relying 

1 1 p i  -1 dcdicnlcd 'iiid icli:ihlc coiiiicctioi~ for the  cusiomer, aiid i t  would be unreasonable, and a 

r t i lc  \ ioI;iiii~ii. lor Llic BOC io discontinue o r  dcgiadc \Ilch scw lces  



P I - O I ~ I J W ~  Traii~pai .r i icv Rcquireinent: New Section 64.702 (c) (2)  

(2) f i ~ i i i f ~ ] J ( i i ~ ~ ~ l C l  

(A) l f ' i t h  i -eJ/wct i o  tlic I ares. feriizs mid cuiidiimis oflhe iierwovk tramniission 
~ ~ c ~ r w c c ~  ~ i i i d ~ u p a b i l i t i e ~  used by or made ava~lable to any ISF, each BOC 
.\hall 

File ini irilevrlale f a r f l w i / h  ihe Conmission describing 
,rnch rates. ierrns, and coiiditioiis, or 
Pi]\/ iin rrspiiblicly available Jnteriie~ website, in an 
(IC( essihle and cosy io uiideistaiidfuriiiat, current and 
.\peciJic ii?foriizu~ion dexribing such rates, lerms and 
condifions. 

(I) 

(11) 

( B )  Ij a BOC v i 7 t c ~ i ' , ~  in10 mi iiidividual contracf wi ih  an JSPfor high-speed 
i ic/)<, i i id i i  ui~~ini.~.cion \eiwces and cnpabihties, then /he BOC shall tar f lor  
p o ~ f  on in lmhlicly awilable Inremet websrre, 117 ail uccessible and easy IO 

,tuiid forinor, rliefollowing riformation. 

( I )  

(11) 

( i i i )  

(he term (including renewal option) of /he contract; 
n ilcscriplion ofthe high-speed network transniission 
.\ervices and capubilitres provided under contract; 
iiiiiiimum volume coninziiiiieii~s andprice for each ofthe 
highpeed  ne/work transiiiissron .se~i~ices and capabilities, 
UJ w l l  as voluine discounls, and 
all other claAx$cations. /ernis orprac/ices affecting the 
contrucl Yale 

(1.) 

(C) CmIi BOC' , l i i i l l i ~ ~ o i ~ i d e  adi~ance w i l l e n  nolice to all purchasing ISPs. 
i i ichli i ig iiolice 1i.v ciiiuil, of any changes lo fhe rates, terms, and conditions 
id anj Of i l ic BOC'r 'high-speed network transinr>sion Jei-wces and 
LOjJUhi/iti('S l i i  the c w f t  fhe BOC seeks lo discoii l i i iue any service or 
topabilic iiaed liv ail ISP, w c h  wi.itfeii nolice Ahall be not less than I20 days 
prior to ilir j I i . i ~ j ~ O  sed di 5 c 0n1i1zi1ance 

E \ p l a i i a t i o i ~  of 6 64 .702(~ ) (2 ) :  

1'1115 \uhscction o f  thc pioposcd rule wnuld strcamline Tor wireline broadband serviccs the 

C'oinpiiicr// and Coiiipiiier / / I  ~ c q ~ i i c i i i c i i t s  i l i a t  BOCs tariff (wilh Ihe Commission and/or state 

~ c g u l a i o y  agcI ic IC5)  i l i c  c l c ~ i i c i i i s  01'11ic broadband services and insrcad proposes an alternative 

al3p1oath to iI:~~~sjmrciicy A i  ihc  \ , IIIK i i i i i e .  BOCs would slill be required to provide service to 

Isps. ~ I I C  l u d i i l g  a i l i l i a l e d  1Sl's. oil iotes, 1cms  and conditions tha t  are ~raiisparcn~ and publ~cly 

:n ;~ i lab lc  for '111 ISP c ~ i c I o ~ i i c ~ ~  i i n d  cc~iiipci~inrs. This rule does not rcstrlct the BOC's a b h t y  to 
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c c ~ a h l i ~ h  bio~dhaiid iiilcs or ~c i~ i i i \  Ilia1 :IIC i i ox l  or tailored to the nceds of spccific classes of ISP 

~ ~ i ~ t c ~ i i i c i - s ,  S L I L ~  '1s low-\volume ui lhigh-\~olunic arrangcnicnts. 

Under Ihc pioposal, the UOC iiiiiv choosc whether IO use existing FCC tariffing processes 

Tor UOC nircliiic brci;ldb,riid scr! iccs or to u e b  post rates, tcmis, and conditions, similar'to the 

w:iy I l i a1  FCC rule> icqiiirc iioiidoiiiiiimit ~ i i rc icxchan~e  carriers to wcbpost thcir rates, terms and 

conditioiis See 47 C F R 6 42 I O  Thc i iilc also makes clear i n  subscction 64.702(c)(2)(B) that 

111 tlic ciciit rhc HOC ciifcis iiiro a11 iiidi\~rdu;lI casc basis conlract with any ISP for high-speed 

iic.t\vork 1r3nsniission scr\'iccs and cdpabilitics, i t  niust continue to make public the basic 

p ~ r a n i ~ ~ c i s  or such coiiIract. I ~ I I I I ~ I C I I I  \vi111 icquircments governing contract tariffs today. See 

47 C F R 5 61 55(c) The rcquiicincn~ ofprior notice in subsection 64 702(c)(2) to existing ISP 

ciis~oiiicrs wil l  ciisurc tl ial  l S P s  ;ire p i m  idcd ;idvance inforination should the BOC intcnd to 

makc cliaiigcs Io the scr\'iccs upon whiih tlie ISPs and their cusromcrs rely. In  addition, given 

11131 ISPs I i a x  dcplo) ed signilicari~ liigh-\pccd information scrvices lo the public relying upon 

ROC W I I C C S  and  capiibilities. this rulc uould require 120 days nolice for discontinuance, to 

~l lo\h '  tlic ISP 10 tiaiisi~ioii icasoi iahly to a n e w  scr\;ice or to rcquesl c~ntinualion of the service 

piirciiiint to ciihscctinn 64 70?(c)(3) 

By 11s olici-auon, the  rulc would i c q i i i i c  Ihe BOC I O  mect all ofirs safeguard obligations; 

111 t l i c  casc oEa iulc \;iola~ion. tlie Coiiiiiiic\ion would have autliority lo order any equitable or 

icriiipc'iiwory iclief. as 11 dccinc appropriate lo rcmedy the niatrer 

Prolio\cd Yew Calialiilities R t ' q l i i r c ~ i l e ~ ~ l :  Fcw Section 6 4 . 7 0 2 ( ~ )  (31 
(.?I 4( 1 e 1 . r  io A'cw T7017.\)77)\ \ilII7 Services m d  C~r~nhiir~res  

(A) . 4 i i  ISP 117u.v i-cqiiesr 117 11 riiii7g /ha/ u BOCpi-ovide access lo m w  iietwol-k 
/ I  L I I I . \ I I I I J . \ I O I I  \C'i.i'lCCS 017d C U] lOb l / i / i e>  on JlASl ,  ~Cfl . \Ol?Ubie and 
i io i id i \c i - i i v i i i o i o i i '  i-arej, ici.in>, oiid < o i d i i o i l s  
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(8) H"1rere /l ie ISP i i i de , r  riich a rea.roiii~ble requesr. ihe BOC shall ofler such 
(icci',\,\ 1 1  i i l i i i i  YO d u ~ s ,  uiiicss die Coiiiiiiissiuii extends .riich zinie where the 
BOC, upon peiirioii. ~ Ic i~ ions~ra~es  good cause 

(0 The BOC tholl hure I S  days tu respond in wrimig io the i -equest ig ISP, and 
J iiclr l-e,\jmiise slidi ilcicl-rbe either 

hotv /he BOC d l  ofler /he requesred aceeJs wilhrn 90 days ofthe 
i-eql~".", 01. 

/he >pc'cfic. hosis fur [he BOC's posiiion ihat the i-equesredaccem 
1.7 i7ui ~ ~ ~ c l i n i ~ c i l l y  feasible or econoniicallj i-rosonable 

(i) 

(11) 

t:\plaiiatioii (if 6 64.702(~)(3):  

To  j ~ i i i i i i o l e  ful l  and r i ~ b u s ~  u i icl inc broadband infornia~ion services competition, with its 

pio\;cn atid clc;ir coii?~ui~icr wclfdre benefits, the proposed rule ensures t h a l  as new services, 

i a p a h i l i t i c i  m d  fui ict io i ia l i i ics c i i ic igc.  tonsistent with thc evolution of lechnology and network 

d c s i y ,  lSPs h a v e  coniinuing J C  s so t h a t  they can provide innovative broadband information 

x r \  ice\ 10 rhcir Ciisfomcr5 Tlic ru le  would also cnable JSPs lo continue using services that the 

HOCs ina); v x k  to discoii l i i i i ie for ilieir o\vn lSPs by rcqucsting such acccss as a "new" service 

Oiicc Ihc 130C pro\ ides a sei\ icc p u t ~ i a i i t  to this subsection, that service would be offered 

~ p i ~ ~ s t i i i n ~  IO Ihe tcrin) of subscctionc 64 702(c)(l) and (2), requiringjust, rcasonable and 

i l ( j i i ~ l i s ~ i ~ i i i : i i : ~ i l [ ~ i ~  iiilcs, 1 c r m  and condilioiis and Iramparency, to allow all JSPs to avail 

i h c m ~ c l v c s  of the ofre] in@ 

Tl ic  piopored rule I\ oiild c l i i i i i na l c  for  reline broadband servtces the somctimes 

complcu ;ind cumbciminc O N A  p i n t a s .  \ ~ I i i c h  includcs ONA plans, ONA plan amendments, 

ihc Annua l  :ind Scm1-,4nnual ONA Report. 2nd siiiitlar specific requireinents that are relatcd to 

i k r c  ( ~ b l i p i l o i i ~  l 'hc ptoposcd i . i i Ic \\nuid also cliniinate for wiiclinc broadband serviccs ONA 

i c p o r i i i ~ ~  and u h e r  ONA ra rcyxds  and. iiisicad. rcqurre a simple process for Service r q U e S t S ,  
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Tlic ability o r ~ i i i a f l i l i ~ i i e d  lSPs io ini~oduce ncw informahon serbices dcpends on their 

:ihility 10 oblain i l ~ ~ c ' s s  a i i 3 n ~ c m c i i t s  t l i a i  ale olhcrwisc not in use specifically by the BOC ISP 

M h I c  this was a iciilial l c i i c l  ofthc ONA pioccss, ilie proposed r u l e  grcatly simplifies for 

u i i c l i ne  hio:idbaiid 'cr\'iccs llic lo r i i ic r  ~pioccss and regulatory framework Third Cornpuler 

Iiiqui~:i., Rcporr and Oidcr, I O 1  F C C' ?d 958, 1064-66 (1986) Thus, ONA plans, amendments, 

icporliiig and  iecoid kecpiiig are i ioi  i l i c  focus of the new approach. If a n  ISP makes a legitimate 

rcqticsl for a i icw M i i c I i i ~ c  bioadh:ind \tin ice or capability, however, then it IS virally important 

for IIJC  BOC 10 offcr biich acccss in iiii cxpcditious manner, since othcrwise new broadband 

i i i fc~imiatioii scrviws w i l l  no1 rc;rch l l i c  iniiikcl and, equally important, thc BOC ISP could 

s ~ r a ~ c g i c a l l y  1iiiii1 or delay i t s  usc o f s c r \ m s  or capabilities to prevent competitive new 

biondbaiid scr~wcc's froin rcazhiiig c o i i s ~ m c r s  Under Ibis rule, [he BOC would be required to 

rcspond to I S P  requchis for iicw \ ~ ~ i i c I ~ i i c  hioadhmd service ~ransinission scr\,ices and 

~ w j i a l ~ i l i t i c s  M 1111 ica\oiiabll: I J U S  ;and I c i i n s  of service The right to request and, if necessary, 

follon$ up u iih an ciiforccniciit a c ~ i o i i  would esiablish a minimum ofregulation and an 

cnfoiicablc right foi llic i i ~ i i ~ d u c i i o i i  ofcrc;itivc ncw infonnatioii s e n ~ c s  to the American 

public 

Ptoliciwd Delitiitioiis: New Swlion 64.70Uc) ( 4 )  

(4) nefill i~~olls rol-171~lyo~~.T oj ihls a u b ~ e c i ~ ~ 1 7  (c) 
" ~ ~ ~ ~ i l . ~ i l i l \ , \ / ( ~ l t  \CYI I C ( ' ,  ilnil c u,wil~iIiries" .shall include, i ~ ~ r r h o u ~  Iimllarion. [he BOC's 

i ~ - ~ n i ~ n i i . ~ , \  m i  or ielwon~niurii~ i i i i o i 7 . s  (oinpoiietirs or lines, swilchrng and i-ourlng cojnponenrs. 
o i -d i ' r i i l~q  (ind ~ ~ p c ~ i - ~ i i i ~ ~ n s  \ i ippori . \~~ \ i ( ' i i i s  ("OSS"). ~igt iahi ig,  and orher iiemork funcllotzs or 





lhplxnat ion of 6 1.737: 

The proposed rule would fml i ia le  significant strcamlining of rhc various Title 11 

C N J J ~ U I W  / I  aiid Compufer / I /  oblig.iiions. as cxplaincd above, by providing lSPs wlth effective 

cnfoicciiictil iii ccliiiplmiil 3cLioiis i\ I i c i i  \ignificdnt DOC misconduct has occurred. As a Title II- 

bii\cd rule. Sci ~ i o r  208 and c ~ i ~ i i i i g  FC'C and judicial preccdent would rcinain relevant to 

dclci~niine wh;il I ?  J U S I ,  rcawiidblc iiiid oi iioiidiscriii i inatory undcr [he Conimunications Act 

Tlic proposcd n i l e  icflccls lhc  ljcl that due :o 1SP reliance upon the BOCs, the BOC 

coii~rols much o i l h e  i i i foii i iatioii i c l c \  aiil lo a fair and accuratc detcnnination of whether a rule 

\ i o l a t i o ~ i  113s occuricd 11 is l l i c  DOC Ilia1 coiilrols thc OSS syslcms, niainlcnance records, 

coiifigurauon\ of \y,lcriis. and  ;iccc\s 10  he tiaiisinission components and capabilities, as well as 

the abi l i ty  to modify those things Tor 11s bencfiI Typically, the ISP does not havc acccss to this 

information, cspecinlly 111 case\ \\,licic tliscriininatory practices are allcged To address this 

disparity, \ a r ious  COII7)IIIICI. / / 7 q i ( l ? ?  obligallons imposed several reporting and certification 

crblig,ilions I O  e i isu ie  i i o i i d i sc i i n i i i i a~ i~~ i i  Hiid transparency by the BOC Thc proposed 

dcrcgulatory appioxh,  howc\er. i ' l i i i i i i i i i lcs for \vircline broadband services BOC reporting and 

siiiiilar obligations Iiislcad, to c i i \u ic  tlic clf'ective administration ofjustice, the protection of the 

ptiblic i i i t c i c s ~ .  and 10 J\>oid the polcntial for pic-li~iyalion evidence dcstructlon, the BOC i s  held 

ic\punaiblc for ~pic~duciiig 311 ncccis;iry inlorination to rcsolve any complaints that may arise. If 

ihc  ROC caiiiioi do so or has clioi.cn rccotd niainlciiance or retcntion sysleins that are inadequate 

for ilie Coiiiinis\ion I O  resohe llie dibputc, llicn the buiden is placed propcrly on lhc BOC to 

d c i i i ~ i t i s i ~ a ~ c  11i~i1 110 riilc v io la~io i i  has occurrcd This liiiiiled shift of buidcn IS consisLcn1 with 

FCC m d  ! i idicinl pieccdcnl iii c a w  i+,licrc the defendant has failed to produce evidence w ~ l h i n  

11'; c \ c l t i \ i \ ' c  acccss or  conlrol l h a l  IS neci.ss,ry for adjudication of thc dibpule FCC rulcs and 

http://clioi.cn


I J I C C L ~ ~ C I I ~  d i e  \vl lolly co i~s i~~ i ‘ i i l  \ v i l l i  d i i s  approach Cf 47 C F R 5 64.1 150(d). See also. hi the 

.lluiii,i id I~’oi/Koi77, lric .Order. DA 02-2569 (re1 Oct 8, 2002), 111 rhe Mar/er o/ 

l ~ i i p l ~ ~ i i i ~ i i ~ ~ i f i o ~ i  ofj/7e Telecil i i i i / izi/ i icci/ ions .4c/ uj‘I996, Ainenduieii/ ofRules Governing 

Pi-m Aiws lo  Re FoI/,liow,d IT”lie17 Foi i i i d  Coiiiplaiim Are Filed A ~ U I I I J /  Coiiiivon Carriers, 

R C I X I I I  aiid Ordcr. 12 FCC Rcd 22497,‘: 278 (1997). In re Cuiiipluiiir u f L  Douglas Wilderand 

.Mur\/iu// Colc,i7iuii Aga!iis/ S~u~ioi7 WKIC-TVPetersburg. Virginia. Furthcr Discoverv Order, I2 

F( C licd 4 I 1  1. ‘27 (1997) Jndccd. Parl 42 of the Commission’s rules requiring carriers to 

rcuiii cc I ta in  iccords. 47 C F R 5 42 1 er xq., “was cstablished IO cnsurc the availability of 

c: i i r ic i  r cwids  iiccdcd by 1111s Coin~iii~sion to ineet its regulatory obliga1ions.” In /he Matter o/ 

/?wi \ iw? of Pui./ 42.  Report iiiid Order, 60 R R 2d (PgLF) 1529,YZ (1986). 

111 ;Idtliuon, bccausc c x p a  icncc 1125 shown that cnforccmenl delay can effcclively become 

:I dcn ia l  d a c c c \ s  in the rap id ly  iiiw i i ig broadband infomalion scrviccs arena, the rule would 

ICCILIIIC rcsoIiiIioii ofcomplaints \ r i t l i i n  180 days. For [he same 1-easons, i t  IS assumed that the 

Enfoicmciii Ruicau \r ould niakc iilorc ficquenl use of the accclerated docket process to resolve 

L;lscs of enfolccnlcnt of the ISP H c c C s S  IUIC. 
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The BroadHet Alliance 
1 2 1 1  Col,neriicut Awnue, NW 

\\’asliinpton. DC 20036 
?02.496.1000 

u n  SI .bi iiadnclallinace.org 

Suite 608 

FILED EI,ECTRONJC.4l,LI’ 

Septcinher 3, 2003 

Ms Marlene H Donch 
Secretary 
Federal Coinniui~icat~oiis Cornmission 
445 12 Street, SW 
Washington, DC 20554 

Re: CC Docket No. 02-33 -- IppI-opl-iate Framework for Btoadbaod Access to 
the lnlcrnet over \\’ireline Facilities 
EX Parre ~ O l l l l J l l ~ l l ~ ~ ~ J ~ ~ O l i  

Dear Ms Dorlch. 

Pursuaiit I O  Section 1 1206(a)( 1 )  of rhe Coimiission’s Rules, on behalfof  The BroadNet 
Alliaiice (BioadNet), I ai11 filing rhis letter 10 FCC Chainnan Michael K. Powell 
clecrionically oil bchalf of tlic BioadNcr Alllance and other s i g a r o n e s  regarding the 
jbove inenrioned rulemakin_e 

I f i 1 l t . i ~  ale a n y  q u c s t ~ o ~ ~ s  t e g a d i n g  rliis subnllsslon, plcase conlact me at tlie above 
numbrr  

Respectfully subinitred, 

http://iiadnclallinace.org


Scpl em bcr 3 .2  003 

The Honorable h4ichael K Po\vell 
C h a i  riiian 
Fedei a1 Coinmunicalions Coiiiiiiission 
The Poilals 
TW-A325 
4 4 5  1 2 ' ~  Street, s w 
\4'ash1ngion. D C 20554 

Dear Cliairiiian Powell 

The undcrs iped  orgaiiiratioiis, represenring diverse inlerests that will be  affected 
by ihe ('onii~ii~sioii's dccision i n  the JVwehne B1-oudbui7d proceeding, write to express 
ilieir uniicd support for a fcsv cciilral pnnciples with which we all a g e e .  We  urge the 
Coiiin~issioii 10 be guided by llicsc principles in 11s Wzreline Broadbaiid decision. 

1 .  Di\ei-sitv Inioiie Broadband  JSPs Is in ihe  Public  Interest 

Today lliere is \ igol-ous coiiipctition and variety among lnlemet Service Providers 
("ISPs") offering high-speed Inicmet access services over wireline broadband 
I J ~ J I S J ~ I I S S I ~ I ~  facilities ISPs. \A Iicther independent or affiliated with Incumbent Local 
E ~ c h ; ~ ~ g e  Carricrs (ILkCs): coiiipcle wilh one another for retail customers, distinguishing 
~hciiiselves on price, scr\ ice qu:Ji~y, cuslomer service, features like spam protection, 
coiiieni. pri\'acy protcclion and o ~ h e r  points. Such competition and diversity also 
po\ , ides  niai.ker-based assuiaiice i o  e-conmei-ce coinpames, [ha! lSPs will not hinder 
access 10 ilicir websites Consuniers m a y  determine for themselves, for example, whether 
10 pa), inore for an ISP \x ilh bclrer cuslomer service, pay less for a service with more pop- 
up Lids. 01 ~ l i a i  iliey want  fioin a m o i i ~  a huge variety of combinations o f  distinguishing 
Tc,~iures Jnd ~ I i ; i ; a c i e ~ ~ ~ ~ i i c s  tl iai  dcfine the r e~a i l  wireline broadband ISP market in a - PI\ e11 ~ c g i o n  Enahlln_g C O J ~ S L I ~ I K ~ S  lo choose froin amoilg a larze variety of  wireline 
hl-o~dl,and ISPs provides a iicii~c.ndous bciiefi~ io  consumer welfare and promotes the 
I ~ ~ X I  ~ e n c r a t ~ o n  of in\!esiiiicnt mid iimo\'ahon in new applications and services. 

2 .  CIiri-rnt Coinnii~sion Ti-catmcni of \Yliolesale \?'ir.cline Broadband 
T~.niismission Servires  JIas Been a Snccess 

,<ccordiiig IO ihe Coii i in~~~ioi i ' s  i??osr ieceni data: the numbcr of high-speed 
25) iiimcu~icnl d is i~a l  s u b x i - i l x  line ("NISL") ai-rai?gernenls in s c i v c e  Increased by 64 
] ) c i ce i i l  i n  2002. conipa~c .d  io 61 ] ? e r c ~ ~ i i I  for cable inodem scrvice D n v ~ n ~  rlirs p o w i h  In 
ilie use o f \ &  ireliiie broadl~and ~ i i ~ i i s i i i i ~ s i o n  are inno\ alive ISPs, e-co~nmerce  companies, 
m d  oll icrs pl-ovidmg c c i n s ~ i ~ i i c i s  14 1111 a icason io 
co;xeiii. ;ipplicalions. and orher Fc;illlles cap i la l iz in~  oil {he capabilities ofbroadband. 

ani 1~oadb; lnd ser\,ice by providing 



All ofthis piogress has ucctiiicd under the Commission's current regulatory 
i ~ ' i i ~ ~ e \ v o r k  for 
Ilia1 progress could be sicalcr. tlic!~ ha\,e Tailed to demonstrate any causalive connection 
\vi111 current re:ulations . h d  e\ en IT h e y  could, we would urge the Commission to 
~ons ider  w' i t l i  lhc help o f i n ~ e i  ested par'lies ways of addressing any specific negative 
iiiipaci shown \vitIiout d ~ s m m t l ~ n ~  the \cry framework that has n u d e  internet access a 
reality for millions of Amencan consumers, 

I I  elmc bioadhciiid ti:iiif;iiiission services. To the extent that ILECs argue 

3. The Coiiinii~rioii Slioiild Coiilinue to Requi re  Non-Discriminatorv Access 
I O  ILEC \Virc.line Broadband Transmission Services 

In liyhl of the s ~ ~ i i i f i c ~ i i ~  public iiilerest benefits of diversity among wireline . 
broadband ISPs and tllc absence or  an!) demonstrated h a m  to the public interest caused 
by current 1 e~ul:irions, rlie Cumniission should preserve ~~on-discr i~, i~i la lory access to 
ILEC \vi1 cline himadband t i  aiisiiiission ser\~ices Pemitting ILECs to discriminate in 
favor o f a f f i l d e d  or prercn-ed ISPs 1 4  ould h a m  compelition and consumer welfare by 
reduciiig ISP di\,eimty 

Under curicnt i c ~ i i l a ~ i o n s ~  all lSPs are able to obtaln wireline broadband 
tiansmission ser\flices fiom ILECs on non-discriminalory rates, lems, and conditions. 
W ~ i l ~ o u t  ths  t~ansmission; lSPs i\ ould be virtually unable to provide competitive high- 
spccd Internet access scrvice to llic iiiass market. Non-discriminatory rates, terns and 
condit~oiis for transinission sen'ice cnable lSPs to distingu~sh their retail products as they 
see fit .  Lc~a l i zed  di~crii11in3tioii in her of ILEC-preferred lSPs would result in non- 
prefeencd lSPs facing a n  i n s~r r i ;~oun~~b le  competitive disadvantape and being driven from 
thc marketplace u n ~ i l  theie I S  bur one ISP r c m a h n g  on an ILEC's wireline broadband 
plairorin in  c a d i  ILEC scrllce :ilea TIJIS result would disserve the public interest. 

For these reasons, we u i y e  111e Commission 10 preserve ISP competition and 
c o ~ ~ s u i ~ i e r  choicc in \vireline hioadbaiid sen ices  by maintaining rules designed to  ensure 
that ILECs provide i ~ o n d ~ s c r i i n ~ n a ~ o r ~ ~  access lo  irel line broadband t~ansrnission services 
under Title I1 of the Cominunicatio~~s Act 



David B c r p a i m ,  Chair. Salioi ial  .Association of Stale Uiility Coiisuiner Advocates 

(NASUCA) 

.Am!) \Vol\~ciion. A:soci;iie ]Legal Counsel, The Carnpaip L q a l  Center: 

S I c i  CII Tcplilz, Vicc Picsjdciil m d  Associate Gencral Counsel, AOL Time Warner 

FI :ink Sirnone, Govemme~it  Affairs Director, AT&T 

Rick Joiseiisen, Pi~esident a i d  Gciieral Partner, Cellular XL .4ssociaies 

D a w  Raker. Vice Prcsident, Law & Public Policy, Earthlink 

Pele Llanias .  Senior Vice I’icsidenl, Camer Relations & Regulatory, El Paso Global 

K ~ I V  orks  

R i s h a ~ d  \VIiitt, Senior Counsel, Director of Internet and Data Markets, RlCI 

Join Simpler, V i c e  President. Regulalory and Human Resources, PacWest 

B J I ; ~  Chaiken, Executi\e VP. ]Legal Affairs, Supra Telecom 

Cc Commissioner K~l l i l een  Abeiiiathy 

Commissioner Jonathan Adelstein 

Coii~i i i iss io~~cr  Michael copps 

Coniniissioner Ke\, in Manin 

B r y  Traniont. Chief of Staff 

Ilaitheu, Brill, Senior Legal Adviser 

Lisa Zaina. Senior Legal .4dviser 

lcsslca R o s e ~ ~ w o i t e l .  Competitron and Uni\,ersal Service Adviser 

Dan Gon7alez. Senior Legal Adviser 


